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RRSP/RRIF estate planning options
– and cautions
By Susan Cohen
Tax Manager, RBC Estate & Trust Services
An executor* is responsible for a
multitude of duties including preparing
and filing tax returns for the estate and
the deceased. Among other things,
income up to the date of death must
be calculated and reported on the
deceased’s terminal T1 tax return.
Income up to the date of death includes
income earned up to the date of death,
income deemed at death and income
resulting from death. This can often
generate a great deal of income/gains
on the deceased’s terminal return.
An executor is responsible for ensuring
the taxes are prepared accurately and on
a timely basis. The tax preparer looks for
ways to reduce the overall tax burden of
the deceased and their estate. One such
strategy involves shifting the tax burden
of an RRSP/RRIF from the deceased to a
beneficiary in order to defer tax or take
advantage of the beneficiary’s lower
marginal rate. However, caution must be
exercised as this strategy may not be as
straightforward as it first appears.
Generally, at death, the balance of an
RRSP/RRIF is taxable to the deceased as
income, based on its fair market value
(FMV), and is reported on their terminal
T1 tax return. Designating a specific
beneficiary may provide the opportunity
to tax the RRSP/RRIF in the hands of the
beneficiary or defer the tax.
A beneficiary may be designated in
the plan document or in the Will (in
Quebec designations can only be made

in a Will). Often we see spouses and
children named as beneficiaries of an
RRSP/RRIF. Where the spouse is named
as the beneficiary of the RRSP/RRIF, it
may be possible to defer the tax liability
until the date of death of the surviving
spouse. Where a child/grandchild is
named as the beneficiary of the RRSP/
RRIF, as a general rule, the executor must
still include the fair market value (FMV)
of the plan at the date of death on the
deceased’s final tax return. There are,
however, some exceptions to this income
inclusion tax treatment.
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If a child/grandchild was financially
dependent on the deceased, regardless
of their age, the FMV of the RRSP/RRIF
on death can be taxed in the hands of
either the beneficiary or the deceased.
Taxing in the hands of the beneficiary
often provides some tax relief when that
child/grandchild has minimal income
and is taxed at a lower marginal rate.
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considered financially dependent if their
dependency can be demonstrated to the
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If a financially dependent minor
child/grandchild is designated as a
beneficiary of the RRSP/RRIF, the tax
can be deferred by using the funds in
the plan to purchase an annuity that
ends when the beneficiary reaches the
age of 18. The child will receive income
from the annuity, which will be spread
out on a tax-deferred basis over the term
of the annuity, and will pay tax on the
annuity income annually. As it is likely
that the child will be in a low marginal
tax bracket, the overall taxes payable
on the funds from the RRSP/RRIF will
be minimized. Caution should however
be exercised as this means the child
will receive their inheritance before
they reach the age of majority, and
they will incur a tax liability each year.
This may be contrary to the parent’s/
grandparent’s intention.
If you name a financially dependent
minor child/grandchild as the
beneficiary of the estate in a Will, there
may still be an opportunity for their
legally appointed guardian, trustee
or legal representative to defer the
tax and use the proceeds to purchase
an annuity by way of a joint election.
If the financially dependent minor
child/grandchild uses the RRSP/RRIF
proceeds to purchase an annuity, the
child/grandchild can claim an offsetting
deduction on their tax return for the
amount transferred.
If the financially dependent child/
grandchild is disabled, then they may
be able to take advantage of other tax

deferral options by transferring the
proceeds to their own RRSP/RRIF, then
claiming an offsetting deduction on
their personal tax return, or transferring
the funds to a Registered Disability
Savings Plan (RDSP).
In situations where a financially
dependent child/grandchild is named as
the beneficiary of the RRSP/RRIF in the
Will, the ability to utilize this strategy
may be challenging if there’s another
provision stating the child/grandchild
is not entitled to any of the money until
they turn 25.
For example, assume the child is 18,
financially dependent and not disabled.
Using this RRSP/RRIF tax strategy,
the 18-year-old would have to report
the full amount of the RRSP/RRIF as
their income for the year, which would
generate a tax obligation (albeit lower
than the tax obligation had the funds
been included in the deceased’s T1
terminal return). Unfortunately, due to
the other provision, the 18-year-old may
not be in a financial position to pay this
tax as the RRSP/RRIF proceeds would
not yet be payable to them.
This disconnect can be addressed by
including a provision in the Will that
allows for some discretion to pay tax
incurred by the beneficiary. Caution:
even if a provision in the Will exists and
a joint election is made, the executor
may not be in a position to confirm
that the RRSP/RRIF was included on
the beneficiary’s personal T1 return

and the resulting tax liability was paid.
This may result in the CRA questioning
the executor in respect of the
outstanding tax liability years later.
If this were to occur, the beneficiary
could amend their T1 return for the
year and pay the tax, or the executor
could amend the terminal T1 return and
include the RRSP/RRIF income, which
would result in tax at a higher marginal
rate and any applicable interest.
One final caution: in situations where
we are dealing with a beneficiary who
is a minor, the executor must rely on
the child’s/grandchild’s Guardian for
Property, if any, to cooperate in making
the joint election, purchasing the
annuity and filing the tax returns for
the minor child/grandchild. In many
situations, a court order to establish this
role may not be otherwise warranted,
meaning certain post-mortem tax
planning opportunities may have
to be abandoned.
As executor we have a duty to maximize
the value of the estate. This may include
assessing and implementing postmortem tax planning strategies. Caution
should nonetheless be exercised before
implementing any such strategies to
ensure the plan is in the best interests of
the beneficiary(ies), it does not conflict
with the deceased’s intentions and
elements required to ensure income tax
compliance are in place.
* In Ontario, an executor is called an estate trustee with
a Will. In Quebec, an executor is called a liquidator.
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When a trustee resigns but no successor
trustee is appointed
By Thomas Grozinger, LL.B, C.S., TEP
Principal Trust Specialist, Professional Practice Group
What happens if the terms of a trust
instrument permit a trustee to
resign and provide a mechanism for
appointing a replacement trustee,
but following the original trustee’s
effective resignation, no successor
trustee is appointed? Will the original
trustee be discharged from the role of
trustee, even though they still hold the
assets of the trust? Can the original
trustee still exercise the powers and
discretions provided to the trustee
under the terms of the trust?
These issues were examined in In the
Matter of the Representation of RBC
Trustees (Guernsey) Limited and in
the Matter of the Trusts (Jersey) Law
1984,1 a decision of the Jersey court.
The case involved an employee benefit
trust governed by English law.2 The
original trustee (referred to as the
“representor” in the decision) was
a Guernsey company, and the trust
was administered out of Jersey.3 The
company involved in the establishment
of the trust was incorporated in the
Isle of Man (the “Company”).4 Clause
12 of the trust instrument involved a
change of trustees and provided for
the following:
“12 (a) The power to appoint new and
additional trustees of this Trust shall be
vested in the Company.
(b) The Company may at any time
remove any Trustee and any Trustee may
at any time by giving not less than 30
days’ notice in writing to the Company
retire from the trusts of this Trust (and so
that if after such removal or retirement
there shall be no continuing Trustee the
Company shall subject to obtaining such
consent as aforesaid at the same time
as such removal is effected or forthwith
appoint a new Trustee or Trustees
in place of such removed or retired
Trustee) PROVIDED that no Trustee
shall be personally liable for acting as
a Trustee after the date upon which he

has been removed but prior to actual
receipt of notice by him of such removal
and he shall continue to be entitled
to remuneration and the indemnity
contained in this Declaration of Trust
conferred on the Trustees until all trust
assets have been transferred to the new
or continuing Trustees.” 5
The circumstances were such that the
original trustee decided to resign from
the trust and obtained a legal opinion
confirming that it could unilaterally
“…do so but that, at the end of the
notice period, if no new trustee had
been appointed, the [original trustee]
would continue to hold the assets on
the same trusts as existed immediately
prior to the termination but the
[original trustee] could not take any
action as an active trustee.” 6
The original trustee then wrote
the Company giving notice of its
resignation (and included a reminder
that the Company was to appoint
a replacement trustee).7 Following
the effective date of its resignation,
the original trustee also wrote the
approximately 180 employees and
former employees of the Company (or
any holding company or subsidiary of
the Company) and family members of
such employees and former employees
who were defined as beneficiaries
under the trust instrument, and
advised them that while it had legal
title to the trust assets, it had retired
as trustee and could not do anything
with the trust assets except transfer
them to the replacement trustee.8
Unfortunately, the Company dissolved
prior to appointing a replacement
trustee, so there was no longer any
party able to appoint a replacement
trustee under the trust instrument.9
Unsurprisingly, the original trustee
continued to receive requests from
the beneficiaries for various actions,
including updates and distributions.10

The original trustee received legal
advice indicating that while it had
custodial obligations, it did not have
the ability to exercise any powers or
discretions under the trust instrument,
and to do so, it would need to be
reappointed by the court.11 The
decision included excerpts from Lewin
on Trusts (19th ed. 2014) as well as
the decision of Mann J in the case of
Jasmine Trustees Limited v Wells & Hind
[2008] Ch. 194, which were proffered by
legal counsel for the original trustee.
The latter excerpt involved a trustee de
son tort, and explained the difference
between a “trustee of the settlement”
and a “trustee of the property.”12
It seems that a trustee of the settlement
can be described as the relationship
between a trustee and an “abstract
concept” defined by, or given structure
from, the trust instrument; whereas
a trustee of the property can be
described as the relationship between
the trustee and a physical subjectmatter for which the trustee has legal
title. The latter does not include all
the additional powers and discretions
afforded the trustee of the settlement
under the trust instrument. It is,
arguably, merely a “bare trustee” in
relation to that property, although
the trustee must account to the
beneficiaries and transfer the property
upon demand by the replacement
trustee (once one has been appointed
and accepted the role).
After considering the submissions of
the original trustee’s legal counsel, the
Court stated:
Having considered the terms of clause
12(b), counsel advised that it does
indeed provide for a power to retire
without the appointment of any
replacement trustee. We agree. The
clause itself clearly contemplates a
situation in which there will be no
trustee after the retirement because it
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provides “… if after such removal or
retirement there shall be no continuing
Trustee …”. The clause then goes on
to refer to the appointment by the
Company of a new trustee “at the
same time as such removal is effective
or forthwith …”. The reference to
“forthwith” can only be a reference to a
time after the removal or retirement has
taken effect. The clause must therefore
be contemplating the possibility of a
period between the retirement of the
outgoing trustee and the appointment of
the new trustee.
The Trust is of course governed by
English law and we therefore pay
particularly close attention to English
counsel. We find his opinion entirely
convincing both in relation to the effect
of the Resignation Letter and to the
position in which the representor now
find [sic] itself, i.e. that it has a duty to
look after and take proper care of the
trust property but it no longer has any
of the other powers and discretions
conferred on it under the trust deed.13
The Court went on to appoint the
original trustee as trustee of the trust
as well as awarded it the costs for the
application.14
What we learn from this case
This is a very interesting decision as
the situation it describes can arise
from time to time, where a trustee has
the power to resign but, for whatever
reason, a replacement trustee is
not appointed to assume the role of
trustee upon the effective date of the
prior trustee’s retirement. Assuming
the terms of the trust permit such
a unilateral retirement, the issue of
whether the now retired trustee has the
same trustee powers and discretions it
had prior to retirement can arise. This
case suggests that the answer, absent
any terms to the contrary in the trust
instrument, is that the retired trustee
does not have such powers
and discretions.
Prior to retirement, the trustee is a
trustee of the settlement as a whole,
that abstract concept that is generally
described as a relationship between

a settlor, a trustee and a beneficiary.
The terms of that relationship are
set out in the trust instrument
(where the relationship has been
reduced to writing). It is those terms
which give the trustee of the settlement
his, her or its powers and discretions,
in addition to any afforded by the law.
However, a retired trustee no longer
is a trustee of the settlement as a
whole. Such a trustee is only a trustee
in relation to the trust property.
While the decision did not refer to
the concept of “bare trustee,” as
suggested above, this seems to be an
apt description. “Trustee de son tort”
may also be appropriate. In any event,
such a trustee no longer can access
the powers and discretions provided
to the trustee of the settlement as
a whole, but instead is restricted
to fiduciary obligations and duties
focused on having custody of the trust
property. These include accounting
to beneficiaries and transferring the
trust property to a validly appointed
replacement trustee upon the request
of such trustee.

In some cases, a trust company may be
an appropriate choice for a successor
trustee, rather than burdening a
family member or friend. RBC Wealth
Management®, Estate & Trust Services
has a long history of accepting
successor trustee appointments
for qualified trusts where there is a
benefit to having a corporate trustee
appointed. To facilitate the transition
between a current trustee and Royal
Trust Corporation of Canada/The
Royal Trust Company, RBC Estate &
Trust Services has developed clauses
that can be provided to the trustee’s
lawyer to facilitate the completion of
the documentation for the successor
trustee appointment.
For more information on whether
a trust qualifies for an RBC Estate
& Trust Services successor trustee
appointment, please speak with an
RBC® advisor by calling us at
1-855-833-6511, or visit our website at
rbc.com/estateandtrustservices
1
2
3

Although the case involved an English
law governed trust and a Jersey court,
it is submitted that the principles and
result would be equally applicable to
Canadian common law jurisdictions.
How can we help?

4
5
6
7
8
9
10
11
12
13

Whether because of age, health,
travel interests or other reasons, you
may have clients who no longer want
to act as trustees of trusts that they
have been administering. Absent a
change of trustee provisions in the
Will or trust instrument, it may be
possible to appoint a replacement
trustee without having to go to court
if the governing law is in a province
whose Trustee Act permits the nonjudicial replacement of trustees.
Of course, a court too can approve
the appointment of a successor trustee
in place of one wanting to retire from
the duties of trustee.
Taking on the fiduciary obligations
of a trustee can be onerous, both in
terms of time and potential liabilities.

14

[2017] JRC 135.
Ibid., at paras.3 and 18.
Ibid., at para.4.
Ibid., at para.3.
Ibid., at para.5.
Ibid., at para.8.
Ibid., at para.9.
Ibid., at paras.3, 10 and 19.
Ibid., at para.11.
Ibid., at para.12.
Ibid., at para.13.
Ibid., at para.15.
Ibid., at paras. 17-18 (per Sir Michael Birt).
Ibid., at para.23.

consult The Global Investment Outlook.
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One-minute market update – Spring 2018
By RBC Global Asset Management
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The U.S. stock market
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in local currency terms as
the economic expansion
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valuations have increased,
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RBC Estate & Trust Services: A century of trust

What we offer our clients

RBC Estate & Trust Services has been serving Canadians
since 1899. We provide individuals, families and businesses
with valuable estate, trust and incapacity solutions tailored
to their specific needs. Our clients are often dealing
with unique and complex issues, and want a personal
relationship with a skilled advisor who can deliver tailored,
thoughtful solutions.

¡ Guidance through life events and times of transition with
expertise, empathy and efficiency

Our Estate & Trust Services team comprises specialized
and experienced professionals including legal counsel,
accountants and other specialists with years of estate
and trust experience. We are an exceptionally strong
professional trust services firm, supported by the strength,
stability and resources of RBC, one of Canada's
largest banks.

¡ Compassion and understanding of the family’s experience
¡ Peace of mind knowing that there is stability and
continuity in the long-term relationship with beneficiaries
¡ A ssistance in the preservation, management and transfer
of wealth between generations by providing solutions to
implement clients’ estate and trust plans
¡ Financial security to Canadians who require assistance in
the management of their affairs as they grow older
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* In Quebec, a power of attorney is referred to as a protection mandate.
** In Ontario, an executor is called an estate trustee with a Will. In Quebec, an executor is called a liquidator.

RBC Estate & Trust Services refers to Royal Trust Corporation of Canada and The Royal Trust Company. This document has been prepared for use by Royal Bank of Canada,
Royal Mutual Funds Inc., RBC Phillips, Hager & North Investment Counsel Inc., RBC Global Asset Management Inc., RBC Dominion Securities Inc.*, Royal Trust Corporation of Canada
and The Royal Trust Company. Royal Mutual Funds Inc., RBC Phillips, Hager & North Investment Counsel Inc., RBC Global Asset Management Inc., RBC Dominion Securities Inc.,
Royal Trust Corporation of Canada, The Royal Trust Company and Royal Bank of Canada are separate corporate entities that are affiliated. RBC Phillips, Hager & North Investment
Counsel Inc., RBC Global Asset Management Inc., RBC Dominion Securities Inc., Royal Trust Corporation of Canada and The Royal Trust Company are member companies of RBC Wealth
Management, a business segment of Royal Bank of Canada. * Member–Canadian Investor Protection Fund.
The strategies, advice and technical content in this publication are provided for the general information only and benefit of our clients. This publication is not intended to provide
specific financial, investment, tax, legal, accounting or other advice for you, and should not be relied upon in that regard. Readers should consult their own professional advisor
when planning to implement a strategy to ensure that individual circumstances have been considered properly and it is based on the latest available information.
® / ™ Trademark(s) of Royal Bank of Canada. Used under licence. © Royal Trust Corporation of Canada and The Royal Trust Company 2018. All rights reserved. Printed in Canada.
VPS101016

42328 (04/2018)

