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The effect of the 
proposed increase to the 
capital gains inclusion 
rate on trusts
Canada’s recently unveiled 2024 federal budget (the budget) 
proposes to increase the capital gains inclusion rate from 50% 
to 66.67% for capital gains realized by an individual that are 
above $250,000 and for all capital gains realized by a trust or 
a corporation. This article focuses on the impacts this change 
may have on trusts and outlines some planning considerations.

For a more robust discussion of the extensive impacts of these 
proposed changes on individuals, corporations, estates, trusts 
and more, please ask your RBC advisor for the comprehensive 
article titled “2024 Federal Budget – Planning for the proposed 
increase to the capital gains inclusion rate.”

While the budget document provided a general outline of the 
changes to the capital gains inclusion rate, there are still many 
unanswered questions given there was no accompanying draft 
tax legislation. The government stated that additional design 
details will be released in the coming months. As of the date 
of writing, Quebec is the only province or territory that has 
announced its intention to harmonize with the federal increase.
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Taxation of capital gains earned in a trust 
A trust is a separate taxpayer and may be required to 
fle an annual tax return, known as a T3 return, in certain 
circumstances. The taxation of capital gains earned by 
a trust will depend on how the trust is structured, the 
terms of the trust and the actions taken by the trustees. 
In general, if a trust is properly structured (so that the 
super attribution rules, discussed later, do not apply), any 
capital gains earned by a trust that have not been paid or 
made payable to a benefciary of the trust, are taxed in the 
trust. Currently, only 50% of the gain realized by the trust 
would be taxable to the trust. Based on the government’s 
proposed change, if a capital gain is realized by a trust on 
or after June 25, 2024, and is taxed in the trust, it will be 
subject to an inclusion rate of 66.67%. There’s no $250,000 
threshold as there is in the case of an individual. The 
budget did not exclude any specifc type of trust, such 
as a graduated rate estate, life interest trust or qualifed 
disability trust, from the 66.67% inclusion rate. 

Generally, income earned and taxed in the trust is subject 
to tax at the highest marginal tax rate in the trust’s 
province of residence. The proposed higher inclusion rate 
on capital gains would effectively increase the average 
federal-provincial marginal tax rate on capital gains at the 
top marginal tax rate from 25.3% to 33.8%. 

Taxation of capital gains earned in a trust where 
the super attribution rules apply 
If a person who transfers property to the trust (e.g. the 
settlor or the contributor to the trust) retains control over 
the trust property or the trust property can revert back to 
them, subsection 75(2) of the Income Tax Act (the super 
attribution rules) will apply to this trust. Where the super 
attribution rules apply to the trust, capital gains/losses 
earned in the trust are attributed back to the settlor or 
contributor and taxed in their hands at their marginal tax 
rate. Since the capital gains are not taxed in the trust, but 
in the settlor’s or contributor’s hands, it may be possible 
for the settlor/contributor to use their 50% inclusion rate 
for the frst $250,000 of capital gains. Draft legislation is 
needed to confrm this tax treatment. 

Taxation of capital gains earned in a properly 
structured trust that are paid or made payable 
to a benefciary 
As mentioned, when a properly structured trust (e.g. one 
that’s not subject to the super attribution rules) earns 
a capital gain, the taxable portion of the gain would be 
included in the trust’s income. If the trust pays or makes 
this capital gain payable to a benefciary of the trust, 
it can claim an offsetting deduction, so it’s not taxed in 
the trust. The capital gain would then be taxed in the 
benefciary’s hands. A benefciary of the trust who earns a 
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the trust is subject to tax at the highest 
marginal tax rate in the trust’s province of 
residence. The proposed higher inclusion 
rate on capital gains would effectively 
increase the average federal-provincial 
marginal tax rate on capital gains at the 
top marginal tax rate from 25.3% to 33.8%. 

capital gain may be able to beneft from the 50% inclusion 
rate to the extent their total gains for the year do not 
exceed $250,000. 

When considering the proposed change to the inclusion 
rate, trustees will want to consider whether a capital 
gain realized by the trust can and should be allocated 
to a benefciary of the trust to potentially beneft from 
the lower inclusion rate. The trustee would need to 
review the terms of the trust document to determine 
whether the trust allows for such an allocation to a 
benefciary. They would also want to consider whether 
making such an allocation is in line with the objectives 
and purpose of the trust. Distributing more income than 
necessary to the benefciaries may not be what the 
settlor of the trust intended. 

There are still questions, however, that remain 
unanswered at this time. For example, if the trust realizes 
a capital gain prior to June 25, 2024, but is only allocated to 
the benefciary on or after June 25, 2024, at what inclusion 
rate will these gains be included in the benefciary’s 
income? As well, the Canada Revenue Agency (CRA) has 
previously commented that only the taxable portion of 
the trust’s capital gain realized in a year that has been 
allocated to a benefciary needs to be paid or made 
payable to the benefciary, and not the non-taxable 
portion. Would the trust owe the benefciary 66.67% of the 
capital gain, even if the benefciary’s inclusion rate is 50%? 

The effect on an alter ego trust (AET) and 
joint partner trust (JPT) 
An AET or JPT is a living trust that can be set up when 
the settlor is age 65 or over. The terms of the trust must 
provide that the settlor (and their spouse in the case of 
a JPT) are entitled to the income of the trust and no one 
but the settlor (or their spouse in the case of a JPT) can 
receive or use the income or capital of the trust during the 
settlor’s (and their spouse’s) lifetime. 

It’s common that the settlor (and contributor) to an AET or 
JPT will be a sole trustee and/or a capital benefciary of the 
trust. In this situation, the super attribution rules will apply 
to this trust. If the super attribution rules apply to this 
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trust, all income/losses and capital gains/losses earned 
in the trust are attributed back to the settlor/contributor 
and taxed in their hands. The settlor/contributor may be 
able to use their 50% inclusion rate on the frst $250,000 
of capital gains attributed to them annually (assuming 
they have no other gains); however, draft legislation is still 
needed for clarifcation. 

If the AET or JPT is not subject to the super attribution rules, 
the trustee may be able to, pursuant to the terms of the 
trust, pay or make payable the taxable capital gain to the 
trust benefciary (benefciaries) and get a deduction on the 
trust tax return so that the taxable capital gain is not taxed 
in the trust. The benefciary may then be able to use their 
50% inclusion rate for the frst $250,000 of capital gains. 

On the death of the AET benefciary or the second spouse 
in the case of a JPT, there’s a deemed disposition of the 
assets in the trust at fair market value, triggering the 
unrealized capital gains/losses. The taxable capital gains 
must be taxed in the trust at the highest marginal tax rate 
in the trust’s province of residence. The capital gains are 
not attributed back to the settlor/contributor even if the 
super attribution rules applied to this trust during the 
benefciary’s lifetime. They also cannot be allocated to the 
trust benefciary and taxed on their terminal tax return. 
Based on the government’s proposed changes, if the 
benefciary of the AET or surviving spouse of a JPT passes 
away on or after June 25, 2024, the capital gains realized 
as a result of their death, and taxed in the trust, would be 
subject to a 66.67% inclusion rate. 

If the AET or JPT makes a charitable gift on the death of 
the AET benefciary or second spouse in the case of a JPT, 
the trust might be able to claim a donation tax credit and 
use it to reduce the taxes payable on capital gains realized 
as a result of death. Unlike an estate, a gift of securities in 
kind will not eliminate the capital gains realized as a result 
of the trust benefciary’s death. 

Trustees of an AET or a JPT should consider managing the 
capital gains to reduce the gains subject to higher tax 
on death. Trustees may also wish to consider planning 
for the donation of securities at death from assets held 
outside of the AET/JPT. 

21-year deemed disposition rule 
Most trusts are subject to the 21-year deemed disposition 
rule. This means the trust is deemed to dispose of its 
property at fair market value and trigger the unrealized 
capital gains, 21 years after the date of its creation and 
every 21 years thereafter. Trusts that are subject to the 
21-year deemed disposition rule may be impacted by the 
capital gains inclusion rate increase. If the trust cannot be 
or is not wound up prior to its 21st anniversary, the capital 

Most trusts are subject to the 21-year 
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the trust is deemed to dispose of its 
property at fair market value and trigger 
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21 years thereafter. 

gains realized as a result of the deemed disposition may be 
taxed in the trust and subject to the 66.67% inclusion rate 
(if the deemed disposition occurs on or after June 25, 2024). 

If a trust is approaching its 21st anniversary, and they are 
expected to retain the property in the trust and have the 
trust pay the tax, then they may wish to consult a qualifed 
tax advisor as to whether it makes sense in this case to 
realize the capital gains prior to June 25, 2024. 

Consider alternative minimum tax (AMT) 
When triggering any capital gains in a trust, it’s important 
to consider whether this would result in AMT for the trust. 
For more information on AMT, ask your RBC advisor for an 
article on this topic. 

Consider the timing for realizing capital losses 
When selling securities in your trust, remember that 
realized capital losses will reduce capital gains realized 
in the same year. For tax purposes, there appears to be 
no beneft to proactively realizing capital losses before 
June 25 in order to realize losses at the 50% inclusion rate. 
There also appears to be no downside to waiting to realize 
the loss on or after June 25 at the 66.67% inclusion rate. 

Conclusion 
Given the budget’s proposal to increase the capital gains 
inclusion rate, and in continuing to proactively plan for 
the future, it’s important to discuss your trust’s situation 
with your qualifed tax and legal advisors to understand 
the signifcance of the potential impact and determine if it 
makes sense to take action prior to June 25, 2024. 

This article may contain strategies, not all of which will 
apply to your particular fnancial circumstances. The 
information in this article is not intended to provide 
legal, tax or insurance advice. To ensure that your own 
circumstances have been properly considered and that 
action is taken based on the latest information available, 
you should obtain professional advice from a qualifed tax, 
legal and/or insurance advisor before acting on any of the 
information in this article. 



4 | RBC Wealth Management

This document has been prepared for use by the RBC Wealth Management member companies, RBC Dominion Securities Inc. (RBC DS)*, RBC Phillips, Hager & 
North Investment Counsel Inc. (RBC PH&N IC), RBC Wealth Management Financial Services Inc. (RBC WMFS), Royal Trust Corporation of Canada and The Royal 
Trust Company (collectively, the “Companies”) and their affiliates, RBC Direct Investing Inc. (RBC DI)* and Royal Mutual Funds Inc. (RMFI). *Member – Canadian 
Investor Protection Fund. Each of the Companies, their affiliates and the Royal Bank of Canada are separate corporate entities which are affiliated. “RBC advisor” 
refers to Private Bankers who are employees of Royal Bank of Canada and mutual fund representatives of RMFI, Investment Counsellors who are employees of RBC 
PH&N IC, Senior Trust Advisors and Trust Officers who are employees of The Royal Trust Company or Royal Trust Corporation of Canada, or Investment Advisors 
who are employees of RBC DS. In Quebec, financial planning services are provided by RMFI or RBC WMFS and each is licensed as a financial services firm in that 
province. In the rest of Canada, financial planning services are available through RMFI or RBC DS. Estate and trust services are provided by Royal Trust Corporation 
of Canada and The Royal Trust Company. If specific products or services are not offered by one of the Companies, RBC DI or RMFI, clients may request a referral 
to another RBC partner. Insurance products are offered through RBC Wealth Management Financial Services Inc., a subsidiary of RBC Dominion Securities Inc. 
When providing life insurance products in all provinces except Quebec, Investment Advisors are acting as Insurance Representatives of RBC Wealth Management 
Financial Services Inc. In Quebec, Investment Advisors are acting as Financial Security Advisors of RBC Wealth Management Financial Services Inc. RBC Wealth 
Management Financial Services Inc. is licensed as a financial services firm in the province of Quebec. The strategies, advice and technical content in this publication 
are provided for the general guidance and benefit of our clients, based on information believed to be accurate and complete, but we cannot guarantee its accuracy 
or completeness. This publication is not intended as nor does it constitute tax or legal advice. Readers should consult a qualified legal, tax or other professional 
advisor when planning to implement a strategy. This will ensure that their individual circumstances have been considered properly and that action is taken on the 
latest available information. Interest rates, market conditions, tax rules, and other investment factors are subject to change. This information is not investment 
advice and should only be used in conjunction with a discussion with your RBC advisor. None of the Companies, RMFI, RBC WMFS, RBC DI, Royal Bank of Canada or 
any of its affiliates or any other person accepts any liability whatsoever for any direct or consequential loss arising from any use of this report or the information 
contained herein. In certain branch locations, one or more of the Companies may carry on business from premises shared with other Royal Bank of Canada affiliates. 
Notwithstanding this fact, each of the Companies is a separate business and personal information and confidential information relating to client accounts can only 
be disclosed to other RBC affiliates if required to service your needs, by law or with your consent. Under the RBC Code of Conduct, RBC Privacy Principles and RBC 
Conflict of Interest Policy confidential information may not be shared between RBC affiliates without a valid reason. ® / TM Trademark(s) of Royal Bank of Canada. 
Used under licence. © Royal Bank of Canada 2024. All rights reserved.

NAV0319 (05/2024)


	The effect of the  proposed increase to the  capital gains inclusion  rate on trusts
	Taxation of capital gains earned in a trust
	The effect on an alter ego trust (AET) and  joint partner trust (JPT)
	21-year deemed disposition rule
	Conclusion




